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It has been another busy month for NPDA’s federal legislative program. Following is an update as of December 15, 2011.

Companion Care Exemption/DOL:  At 1 p.m. today (December 15, 2011), DOL released its Notice of Proposed Rulemaking (NPRM) to redefine the companion care exemption. It is a 186-page document that will take some time to read, analyze and summarize. The NPRM contains extensive data and discussion of industry (companion care) history, along with legislative history.  The actual proposed changes to the companion care exemption are contained within long sections of history and data presentations.
Of considerable concern is the statement on page 25 of the NPRM that states that DOL thinks the companion care exemption should apply only to household/family employers of caregivers, and not to third-party employers of the caregivers.
The exemption itself, however, will continue to allow for tasks “incidental” to companionship, such as food preparation, assistance with toileting, taking clients to appointments,  etc. so long as those tasks comprise less than 20% of the time worked.
NPDA will be analyzing and reporting on the NPRM over the upcoming few days. Because the actual proposed changes are embedded in a wealth of data and history, it will take some time to read and understand exactly what DOL is proposing.
There has been no formal activity on H.R.3066 (the Terry bill that would prevent the DOL from regulating on the companion care exemption), nor is any expected before year-end. The bill currently has nine cosponsors.

NPDA is working with NAHC and PDHCA and others both on gathering supporting data on how adverse a change to the companion care exemption would be, and on federal regulatory and legislative initiatives. 

Worker Classification: While there has been no legislative activity on the worker classification issue this month, there has been a continuing increase in federal-state enforcement of current worker classification rules. In part this is motivated by the revenue loss, at both the State and federal levels, from misclassification of workers. 

The National Employment Law Project (NELP) issued a study on December 1 outlining the details (and some results) of this increase in enforcement activity. The study finds:

1.  As many as 30% of employers misclassify their workers; per the Government Accountability Office (GAO), says NELP. Misclassification cost the federal government $2.72 billion in 2006, the NELP report said. 

2.  States also report losing tens to hundreds of millions annually in income tax, workers compensation, and unemployment contributions, the NELP report asserts. For example, NELP said in 2010 NY lost $170 million in unpaid income tax, while Massachusetts loses $91 million to $152 million in income taxes annually due to misclassification of workers.

3.  NELP found that the states that "aggressively targeted" misclassification recouped tens of millions of dollars. For example, the report says, in 2010 NY's Employment Enforcement Task Force recovered $10.5 million in unemployment insurance taxes, $2 million in unpaid wages, and $800,000 in workers compensation fines and penalties, while California's Employment Enforcement Task Force recovered $17.9 million in payroll tax assessments and $4 million in labor code citations in 2009.

4.  The report found that misclassification is a growing problem, particularly in certain industries, including home care (construction, real estate, trucking, janitorial and high-tech were the other industries identified as having disproportionately high rates of misclassification).

5.  The NELP report also found that targeted audits are cost-effective and could potentially result in many millions of dollars for state treasuries.

6.  The federal government's partnership with state agencies to enhance enforcement of worker classification laws has helped, the NELP report says. The report states that almost half the states have a task force or commission to direct enforcement efforts, and many others have enacted laws to make it harder to misclassify employees. 

7. The report noted pending federal legislation (S.770) and the DOL's multi-agency initiatives, and Treasury's Voluntary Classification Settlement Program as current mechanisms that are helping reduce the misclassification problem.

Finally, on December 5 yet one more state—Colorado—signed a MOU (memo of understanding) with DOL’s WHD to collaborate on enforcement of worker classification rules.

Employer Responsibility Rules/Health Reform: Legislative activity on health reform issues—including H.R.1744 and S.20, the bills to repeal the employer responsibility rules—is “on hold,” awaiting the outcome of the Supreme Court review of the constitutionality of the health reform law. However, regulatory activity continues.

The IRS and Treasury held a hearing last month on (among other things) how to calculate employer assessments if they don’t offer “qualified affordable” health insurance to their full-time workers, starting in 2014. The IRS has proposed a “self-only” test for calculating employer assessment liability—i.e., the employer can look at the cost of insurance for the worker only (not his/her family) in calculating whether the employee’s share of the cost falls below the cut-off for “affordability” (generally, 9.5 percent of the premium cost).

At the hearing there was general support for use of the self-only test for purposes of calculating employer assessments, but concern was expressed about whether the self-only test is the right test for purposes of calculating worker subsidies—and whether use of a family coverage test for subsidies calculations would threaten use of a self-only test for assessment calculations.

CLASS Act: The House Energy & Commerce Committee approved a bill on November 30 (H.R.1173) that would repeal the CLASS Act. The bill is likely to pass the House, although probably not until next year. However, its prospects in the Senate are not good. Plus, President Obama has said he’d veto a CLASS repeal bill should one reach his desk. 

Taxes: Congress is currently embroiled in trying to pass its year-end tax bill. The situation is very fluid, and an outcome is impossible to predict with any certainty. Most insiders think that at least the 2011 employee Social Security payroll tax cut will be extended through 2012, but it remains entirely possible that Congress will fail to find a way (that a majority can agree on) to pay for the extension, and thus the 2011 employee SS payroll tax cut may expire at the end of the year.

Most lawmakers have given up on the possibility of extending Social Security payroll tax relief to employers, although that expansion of the issue, while on “life support,” is not completely dead. 

We’ll know by January 1 (and maybe sooner) what Congress does, but as of December 15, it’s impossible to predict.

All other tax issues—including tax reform—remain on the agenda, but action on them will await the new year.


